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STATE OF W SCONSI N : | N SUPREMVE COURT
State of W sconsin, FILED
Pl ai ntiff-Respondent, JUN 18, 1999
V. Marilyn L. Graves
Clerk of St_Jpreme Court
Jene R Bodoh, Madison, Wi

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 WLLIAM A BABLI TCH, J. The defendant, Jene R Bodoh
(Bodoh), was tried and convicted of injury by negligent handling
of dangerous weapon in violation of Ws. Stat. 8§ 940.24 as a
result of his two Rottweiler dogs attacking a fourteen-year-old
boy who was riding his bicycle. Bodoh requests that this court
reverse the decision of the court of appeals which upheld his
convi ction. Bodoh asserts: 1) his dogs are not “dangerous
weapons” as that phrase is used in the statute; 2) he was not
“handl ing” or “operating” his dogs at the tine of the attack as
those words are used in the statute; and 3) he was not
“crimnally negligent” in the handling of his dogs as that phrase
is used in the statute. W conclude that a dog can be a
dangerous weapon if used or intended to be used in a nanner
calculated or likely to cause death or great bodily harm and
that Bodoh “handled” his dogs in that he was responsible for

supervising, directing and controlling them Al so, we concl ude
1
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there was sufficient and credi ble evidence to support the jury’'s
verdict finding Bodoh guilty of <causing injury by negligent
handling of a dangerous weapon. Therefore, we affirm the court
of appeals. Bodoh also asserts, for the first tine in his briefs
to this court, that he was subject to selective prosecution. W
decline to consider this issue not raised in Bodoh's petition for
revi ew.

12 The facts presented by this case are the following. On
June 10, 1995, two Rottweiler dogs chased fourteen-year-old
Gregory L. Burns (Burns) who was riding his bicycle. The two
dogs pulled Burns from his bicycle and bit him several tines,
causing him injuries requiring over 300 stitches. The dogs
continued to bite as he tried to run away. A neighbor heard his
screans and cal l ed the police.

13 Wen officers from the Calunmet County Sheriff’s
Department reached the scene, one dog was |aying near Burns on
the sidewal k. The dog growl ed as the officers tried to approach,
and the officers shot and killed it. The other dog was found
nearby at an elenentary school. It also growl ed when approached
and was shot and kill ed.

14 The officers determ ned that defendant Jene R Bodoh
was the owner of the dogs. Bodoh was charged with causing injury
by negligent handling of a dangerous weapon, contrary to Ws.
Stat. § 940.24 (1993-94).1 Further facts wll be discussed

Wi thin the opinion.

L' Al references to the Wsconsin Statutes are to the 1993-
94 version unl ess otherw se indi cated.



No. 97-0495-CR

15 On June 6, 1996, a jury convicted Bodoh of causing
injury by negligent handling of a dangerous weapon. The Cal unet
County Circuit Court, the Honorable Donald A. Poppy presiding,
deni ed Bodoh’s notion for judgnent notw thstanding the verdict.
The court wthheld sentence and placed the defendant on five
years probation and inposed restitution. The circuit court also
ordered, as conditions of probation, that Bodoh serve 30 days in
the county jail and that he not keep any dogs at his residence
unl ess approved by his probation agent. The circuit court
granted defendant’s notion to stay his 30-day jail term pending
appeal . O her conditions of probation were not stayed. Bodoh
appeal ed his conviction to the court of appeals.

16 The court of appeals, in a split decision, affirmed

Bodoh’ s convi cti on. State v. Bodoh, 220 Ws. 2d 102, 582 N W 2d

440 (Ct. App. 1998). Bodoh petitioned this court for review
pursuant to Ws. Stat. 8 (Rule) 809.62(1), which we granted.

17 Wsconsin Stat. 8 940.24 provides that a person is
guilty of an offense under the statute if the person causes
bodily harm to another by negligently operating or handling a
danger ous weapon. The State of Wsconsin (State) nust prove
three el enents beyond a reasonable doubt: 1) that the defendant
operated or handled a dangerous weapon; 2) that the defendant

operated or handled the dangerous weapon in a manner that is

Wsconsin Stat. 8§ 940.24 provides: “940.24 Injury by
negligent handling of dangerous weapon, explosives or fire.
Whoever causes bodily harm to another by the negligent operation
or handling of a dangerous weapon, explosives or fire is guilty
of a Class E felony.”
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crimnally negligent; and 3) that the crimnal negligence caused
bodily harmto the victim Ws JI%Crimnal 1260 (1989).

18 Bodoh asserts: 1) his dogs are not “dangerous weapons”
as that phrase is used in the statute; 2) he was not “handling”
or “operating” his dogs at the tinme of the attack as those words
are used in the statute; and 3) he was not “crimnally negligent”
in the handling of the dogs as those words are used in the
statute. W w |l address each argunent in turn.

19 To address Bodoh’s argunents, we nust interpret Ws.
Stat. 8 940.24. Statutory interpretation and applying a statute
to a set of facts are both questions of law which this court

revi ews de novo. State ex rel. Reimann v. Circuit Court for Dane

Qy., 214 Ws. 2d 605, 613, 571 N W2d 385 (1997); Martin v.
Ri chards, 192 Ws. 2d 156, 194, 531 N.W2d 70 (1995). Qur goa
wWith statutory interpretation is to discern the intent of the
| egi sl ature. Rei mann, 214 Ws. 2d at 613. W rely forenost on
the plain |anguage of the statute. Id. |[If the plain |anguage is
anbi guous, we turn to the legislative history, context, scope and
obj ect of the statute. I|d. at 614.

10 The definition of “dangerous weapon” is: “any other
device or instrunmentality which, in the manner it is used or
intended to be used, is calculated or likely to produce death or
great bodily harm” Ws. Stat. 8§ 939.22(10) (reprinted in ful

bel ow) . 2 This definition provides a broad category that can

2 Wsconsin Stat. § 939.22(10) provides in full:

(10) “Dangerous weapon” neans any firearm whether
| oaded or unl oaded; any devi ce designed as a weapon and
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extend to virtually anything that can cause death or great bodily
harn? if used or intended to be used in such a manner. W s
JI%Crimnal 910 n.7 (1997).

11 A dog can constitute a “dangerous weapon” under Ws.

Stat. 8§ 939.22(10). State v. Sinks, 168 Ws. 2d 245, 252, 483

NWwW2d 286 (C. App. 1992). The issue presented in Sinks
mrrored the statutory definition of “dangerous weapon”: “whether
a dog is an instrunentality that, in the manner it is used or

intended to be used, is calculated or likely to produce death or
great bodily harm?” Id. at 253; see also § 939.22(10). The

Sinks court first determned that an “instrunentality” is a term

broad enough to include animate, as well as inaninmte, objects.

Sinks, 168 Ws. 2d at 253. The court of appeals found support in
a M chigan appellate court decision which determ ned that whether
an object was animate or inaninmate was not determ native, but
rather, “it is the manner in which the instrunentality is used
and the nature of the act that determnes whether the
instrunentality is a dangerous weapon.” Id. at 254 (citing

People v. Kay, 328 N.W2d 424, 426 (Mch. C. App. 1982)).

capabl e of producing death or great bodily harm any
el ectric weapon, as defined in s. 941.295(4); or any
ot her device or instrunmentality which, in the manner it
is used or intended to be used, is calculated or likely
to produce death or great bodily harm

® “Geat bodily harmi is defined as “bodily injury which
creates a substantial risk of death, or which causes serious

per manent  di sfigurenent, or which causes a permanent or
protracted loss or inpairnent of the function of any bodily
menber or organ or other serious bodily injury.” Ws. Stat.

§ 939.22(14).
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12 Having determ ned that a dog can be a dangerous weapon,
the court of appeals went on to consider whether there was
sufficient evidence to prove that the defendant “used or intended
to use” the dog in a way so as to cause death or great bodily
harm Sinks, 168 Ws. 2d at 254. The court of appeals
determned that there was sufficient evidence for the jury to
reach this conclusion. [Id. at 255. The defendant, charged wth
sexual assault, first informed the victim that his Dobernman
Pi nscher dog had prevented a burglar from escaping after robbing
his hone. 1d. at 248, 254. The defendant al so commanded the dog
to “guard” and the dog was present throughout the sexual
assaults. 1d. The court of appeals concluded that a reasonable
jury could “believe that Sinks used or threatened the use of his
dog in such a manner that the dog constituted a dangerous weapon
and was likely to produce, at the very |least, great bodily harm.

" 1d. at 255,

113 Further support for the conclusion that a dog can be a
dangerous weapon is found in the legislative history of Ws.
Stat. § 940. 24. In 1987, the legislature amended § 940.24 to
delete the terns “firearm airgun, knife or bow and arrow and
replace the terns with “dangerous weapons, explosives or fire.”
1987 Ws. Act 399, 8§ 472zkj. *“The definition of the offense is
broadened to include highly negligent handling of fire
expl osi ves and dangerous weapons other than a firearm airgun,
knife or bow and arrow.” Judicial Council Conmmttee Note%1987
S.B. 191, Ws. Stat. Ann. 8 940.24 (West 1996). This definition

of “dangerous weapon” “creates the potential for greatly
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expanding the scope of the statute. Ce Section 940.24 as
revised may apply to injuries caused by any ‘device used in a
manner |likely to cause death or great bodily harm’” W s
JI%Crimnal 1260 n. 2 (enphasis added).

114 Relying on the statutory definition of *“dangerous
weapon” and Sinks, we agree with the court of appeals that a dog
can be a dangerous weapon. A dog is an instrunentality which can
be used or intended to be used to cause death or great bodily
harm It is the manner in which the dog is used and the nature
of the act that is determnative of whether the dog is a
dangerous weapon. See Sinks, 168 Ws. 2d at 254.

15 We nust next determne whether there was sufficient
evidence presented to the jury to prove that Bodoh used or
intended to use his two Rottweiler dogs in a manner so as to
produce death or great bodily harm In determning the
sufficiency of the evidence, we nust view the evidence nost
favorably to the State and the conviction, and query whether the
evidence is so insufficient in force and probative value that no
reasonable trier of fact could have found the defendant guilty

beyond a reasonabl e doubt. State v. Poellinger, 153 Ws. 2d 493,

501, 451 N.W2d 752 (1990).

When an appellate court independently reviews the
evidence presented at trial to determ ne whether, in
its view, there are reasonable theories consistent with
the defendant’s innocence, it replaces the trier of
fact’s overall evaluation of the evidence with its own.

A theory of innocence which appears to be reasonable
to an appellate court on review of the record may have
been rejected as unreasonable by the trier of fact in
view of the evidence and testinony presented at trial

It is the function of the trier of fact, and not of an
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appellate court, to fairly resolve conflicts in the
t esti nony, to weigh the evidence, and to draw
reasonable inferences from basic facts to ultimte
facts. See Jackson v. Virginia, 443 U S. 307, 319
(1979).

In viewing evidence which could support contrary
inferences, the trier of fact is free to choose anong
conflicting inferences of the evidence and may, wthin
the bounds of reason, reject that inference which is
consistent with the innocence of the accused. See
Peters [v. State], 70 Ws. 2d [22, 34, 233 N.W2d 420
(1975)]. Thus, when faced wth a record of historica
facts which supports nore than one inference, an
appel late court nust accept and follow the inference
drawn by the trier of fact unless the evidence on which
that inference is based is incredible as a matter of
I aw. See Jackson, 443 U. S. at 326; State v. WIson
149 Ws. 2d 878, 894, 440 N.W2d 534 (1989).

Id. at 506-07.

116 Evidence presented at trial to show that Bodoh used or
intended to use his Rottweilers in a nmanner so as to produce
death or great bodily harm includes the follow ng. A Cal unet
County Sheriff’'s Departnment Lieutenant testified regarding a
| etter Bodoh had sent to the Departnent which referred to his
dogs as “watch dogs.” W agree with Bodoh that this information,
is not, by itself, conclusive that Bodoh’s dogs were “attack
dogs” or intended to produce death or great bodily harm
However, this letter, conbined wth other evidence presented at
trial is sufficient for a reasonable jury to reach this
concl usi on. The State’'s expert wtness, June Ashford, a dog
trainer wwth 20 years of experience, testified that if a dog is
trained inproperly or not trained sufficiently, it can attack
i ndi scrimnately. She testified that an exanple of inproper or

insufficient training is rewarding, or at least failing to
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puni sh, a dog that has engaged in bad behavior such as biting or
attacki ng soneone. Bodoh’s own veterinarian testified that once
a dog has bitten, it has a higher propensity to bite again.

17 Several exanples of the aggressive and vicious behavior
of Bodoh’ s dogs, denonstrating inproper or insufficient training,
were presented at trial. Earlier the sanme evening that Burns was
attacked, two Rottweiler dogs chased another boy riding a
bi cycle. They were growing and biting at him Fourteen nonths
prior to the dogs attacking Burns, they attacked and bit another
dog, gripping it by its neck. This sane dog was again attacked
by one of Bodoh’s Rottweilers a few nonths |ater. Bot h attacks
wer e unprovoked. In February 1995 these Rottweilers chased a
t eenage boy as he was jogging. The dogs circled himand one bit
at his pants | eg. Addi tionally, several people testified that
Bodoh’s dogs acted in an aggressive manner if they wal ked by
where the dogs were fenced in.

118 O her than structural nodifications to the fence (which
will be discussed in detail later), there was no evidence
presented to show that Bodoh did anything to correct the
aggressive behavior of his dogs. In fact, one of Bodoh’s
nei ghbors, also a dog trainer, testified that she once saw Bodoh
beating one of his dogs. She confronted him about it. She
testified that he was receptive to her criticism and she did not
see himrepeat that behavior.

19 The jury convicted Bodoh of violating Ws. Stat.
8 940. 24. By so doing, the jury had to have found that Bodoh

used or intended to use his dogs in a manner to cause death or
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great bodily harm W determne that, given the evidence, this
is a reasonable inference for the jury to draw.

20 We now turn to Bodoh’s second argunent: that he was not
“handl ing” or “operating” his dogs at the tine of the attack as
those words are used in the statute. To satisfy the first
el ement of Ws. Stat. 8§ 940.24, we nust also determne if Bodoh
“operated” or “handled” the dogs as those words are used in the
statute. Bodoh relies on dictionary definitions and other
sections of the crimnal code to argue that a tenporal or
physical proximty is necessary to “operate” or “handle” a
danger ous weapon. Because he was in Chicago at the tinme the dogs
attacked the young boy, Bodoh argues that he could not have
operated or handled his dogs. He also distinguishes Sinks
because the defendant was physically present and personally
ordered his dog to “guard’” during the assault. Here, Bodoh was
not present to give any commands to his dogs.

21 We agree with the court of appeals’ analysis. First,
the terns “operation” and “handling” are used in the statute in
the disjunctive: a person nay be guilty under Ws. Stat. 8§ 940. 24
“by the negligent operation or handling of a dangerous weapon

.” 8 940. 24 (enphasis added). In other words, a defendant nmay
be guilty under the statute, assumng all the statutory el enents
of the crime are net, for either operating a dangerous weapon or
for handling a dangerous weapon.

122 Like the court of appeals, we turn to the dictionary
because neither “operation” nor “handling,” as used in Ws. Stat.

8 940.24, are defined in the statute. Dictionary definitions may

10
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be consulted to establish the common and approved usage of words

used in a statute. State v. Sanple, 215 Ws. 2d 487, 499, 573

N.W2d 187 (1998) (citing Ws. Stat. §8 990.01(1); Swatek .
County of Dane, 192 Ws. 2d 47, 61, 531 N.W2d 45 (1995)). The

relevant definitions of “operate” include: “3% intr. 1. To
performa function; work . . . 3.a. To exert an influence: forces
operating on the econony. b. To produce a desired or proper
effect: a drug that operates quickly. C Y% tr. 1. To

control the functioning of; run: operate a sew ng nachi ne.

.” The Anerican Heritage Dictionary of the English Language at

1268 (3d ed. 1992). W agree with the court of appeals that
given this dictionary definition, a person would normally have to
be physically present to “operate” a dangerous weapon. See
Bodoh, 220 Ws. 2d at 108. A person would have to be present to
performa function with a dog or to control the functioning of a
dog.

123 However, the sane cannot be said for “handling” a
danger ous weapon. Although the dictionary definition of “handle”
includes “[t]o operate wth the hands; mani pul ate,” the
dictionary also defines “handle” as “[t]o deal with or have

responsibility for; conduct.” The American Heritage Dictionary

of the English Language at 819. A person need not be physically

present to “handle” a dog as that termis used in the statute.

Al t hough Bodoh was not physically present when the dogs attacked
and bit the young boy, we conclude that he did “handl e” the dogs
as that termis used in the statutes. There was anple testinony

that Bodoh was responsible for supervising, directing, and

11
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controlling his dogs. W conclude that there is sufficient and
credible evidence to support the jury's conclusion that Bodoh
“handl ed” a danger ous weapon.

24 Like the court of appeals, we caution that not all dogs

are danger ous weapons.

The statute requires that a person use or intend to use
an object, animate or inanimte, as a dangerous weapon.
Once that intent is expressed, there is a duty to
operate or handl e that dangerous weapon so as to avoid
crimnal liability. But a dog does not becone a
danger ous weapon unl ess the owner intends the dog to be
used as such.

Bodoh, 220 Ws. 2d at 113. In other words, not all dog owners
whose dogs bite another person can be subject to prosecution
under Ws. Stat. § 940.24. It is only when there is sufficient
evidence that the defendant intended to use his or her dog as a
danger ous weapon that a person can be |iable under § 940. 24.

125 We now turn to Bodoh’s third argunment: he was not
“crimnally negligent” in the handling of his dogs as that phrase
is used in the statute. Crimnal negligence is defined as
“ordinary negligence to a high degree, consisting of conduct
which the actor should realize creates a substantial and
unreasonable risk of death or great bodily harm to another.”
Ws. Stat. § 939.25(1).

26 To wunderstand “crimnal negligence” we nust first

define ordinary negligence.

A person is negligent when he fails to exercise

ordinary care. Ordinary care is the degree of care
which the great nmass of mankind ordinarily exercises
under the sane or simlar circunstances. A person

fails to exercise ordinary care when, w thout intending
to do any harm he does an act or omts a precaution

12
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under circunstances in which a person of ordinary
intelligence and prudence ought reasonably to foresee
that such act or omssion will subject the person of
anot her to an unreasonable risk of injury.

Ws JI%Crimnal 1260 at 1-2 (footnote omtted). Cri m nal
negligence differs from ordinary negligence in that crimnal
negligence requires serious harm that is, death or great bodily
injury, rather than just sinple harm and the risk of such harm
must be unreasonable and substantial. Id. at 2. “Crim nal
negli gence neans the creation of a substantial and unreasonable
risk of death or great bodily harmto another, of which the actor
should be aware.” Judicial Council Conmttee Note31987 S.B. 191
to Ws. Stat. 8§ 939.25 (West 1996).

27 In a case challenging Ws. Stat. 8 939.25, defining
crimnal negligence, and Ws. Stat. § 940.10, homcide by
negligent operation of a vehicle, as unconstitutionally vague,
the court of appeals determned that “the |egislature has defined
[*]ordinary negligence to a high degree[’ in 8§ 939.25] to be
conduct that unreasonably and substantially creates a risk of

death or great bodily harm” State v. Barman, 183 Ws. 2d 180,

200, 515 NwW2d 493 (Ct. App. 1994), review denied 520 N. W 2d 90.
The court of appeals relied on its review of |egislative history
and determned that the statute was constitutional. |d. at 199-
200. Wen 8§ 939.25 was revised to its present form the
definition of <crimnal negligence was anended to refer to

““substantial and unreasonable risk of death or great bodily

harm” rather than “‘unreasonable risk and high probability of

death or great bodily harm’” [Id. at 200 (enphasis supplied in

13
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Bar man) . An article regarding the statutory revision suggested
that the amendnent was not a substantive change but enacted to
avoid the assunption that “high probability” referred to a
statistical probability of nore than 50 percent. Id. (referring

to Walter Dickey et al., The Inportance of Clarity in the Law of

Hom ci de: The Wsconsin Revision, 1989 Ws. L. Rev. 1323, 1374

n.177).

28 Having determ ned above that a dog can be a dangerous
weapon and that there was sufficient evidence presented to the
jury that Bodoh’s Rottweiler dogs were dangerous weapons, and
that he “handled” them we nust determne whether there is
sufficient evidence to prove that he handled themin a crimnally
negligent manner. |In other words, we nust determne if there was
sufficient and credible evidence for the jury to conclude that
Bodoh’s actions or omssion of a precaution unreasonably and
substantially created a risk of death or great bodily harm

29 There was consi derable testinony that Bodoh’s dogs were
frequently |loose and running at large in the community. At one
time Bodoh received a citation for allowng his dogs to run at
| arge. There was also testinony that nonths before the attack on
Burns, Bodoh’s dogs had twice attacked another dog and once
attacked a child who was running by. There was testinony, not
contradicted, that none of these attacks were provoked. The
State’s expert testified that a Rottweiler, especially one which
has attacked before, is capable of causing death or great bodily
harm Al so, although Bodoh never infornmed his veterinarian that

his Rottweilers had this history of attacking, the veterinarian

14
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testified that if a dog owner informs him of such a dog, he
suggests that the dog nmay have a tendency to be a biter and that
t he owner shoul d keep the dog under observation and control.

130 Al t hough Bodoh took steps to contain the dogs, the jury
had to have determned that he omtted taking adequate steps to
effectively contain his dogs given their nature and history of
getting | oose and attacking. There was testinony that Bodoh
constructed a chain-link fence using netal stakes driven into the
ground, placed a board around the bottom of the fence, and pl aced
electric wire along the bottom of the fence. However, there was
no evidence that the boards and electric wire around the bottom
of the fence were in place the night Burns was attacked. There
was evidence that the dogs went under the fence at one point and
that the hole in the fence was there the night the dogs attacked
Bur ns.

131 The State’'s expert, Ashf ord, testified that an
untrained Rottweiler should be contained in a chain-link fence
wth a concrete base. She also stated that if a dog has a
hi story of biting, there should be an inner fence with an outer
fence. After being shown a picture of Bodoh’s fence where the
dogs apparently escaped, Ashford testified that it was her
opi nion that the fence was not adequate to contain the dogs.

132 There was also evidence that Bodoh chained the dogs
wi th doubl e choke collars, one to a tree and the other to a stake
of the chain-link fence. However, Ashford testified that such
collars were not sufficient to contain a Rottweiler, especially

an agitated adult.

15
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133 Gven the apparent nature of the dogs and their
history, as well as the size and power of Rottweiler dogs, there
is sufficient and credible evidence in the record to support the
jury’'s determnation that a person of ordinary intelligence and
prudence woul d reasonably foresee that failure to nore adequately
contain the dogs, especially when out of town, would subject
ot her persons to an unreasonabl e and substantial risk of death or
great bodily harm

134 Bodoh relies on other statutes for his argunent that he
was not crimnally negligent wunder Ws. Stat. § 940.24.
Specifically, he relies on Ws. Stat. 8§ 940.07 (reprinted
bel ow),* homicide resulting from negligent control of vicious
ani mal . Bodoh argues that because there is no counterpart to
8§ 940.07 relating to injury (rather than hom cide) resulting from
negligent control of a vicious aninmal, the |egislature nust have
meant for such action to not be subject to crimnal liability.
Bodoh also relies on Ws. Stat. 8§ 174.02 (reprinted in part

below)®> to argue that the legislature intended that there be only

* Wsconsin Stat. § 940.07 provides:

940. 07 Hom cide resulting from negligent control of
Vi ci ous ani mal . Whoever knowing the vicious
propensities of any animal intentionally allows it to
go at large or keeps it without ordinary care, if such
animal, while so at large or not confined, kills any
human bei ng who has taken all the precautions which the
circunstances may permt to avoid such animal, 1is
guilty of a Cass C fel ony.

> Wsconsin Stat. § 174.02 provides in part:
174.2 Omer’s liability for damge caused by dog;

penalties; court order to kill a dog. (1) LIABILITY FOR

16



No. 97-0495-CR

strict civil liability for injury caused by an aninmal. e
di sagr ee. There is absolutely no legislative history regarding
8 940.07, or 8§ 174.02 to support Bodoh’s argunents. We cannot
agree with Bodoh based only on his bare assertions.

135 In sum we hold that a dog can be a dangerous weapon if
it is used or intended to be used in a manner calculated or
likely to cause death or great bodily harm W also agree with
the court of appeals’ interpretation of “handle” and hold that a
dog owner can “handle” a dog in the manner by which he or she
supervises, directs, and controls the dog. Qur review of the
record convinces wus that there is sufficient and credible
evidence to support the jury' s verdict finding the defendant
guilty of causing injury by negligent handling of a dangerous
weapon.

136 Bodoh raises one further objection: whether charging
himwith violating Ws. Stat. 8 940.24 subjected himto sel ective
prosecution in violation of his constitutional right to equal
protection. Bodoh argues that he was the victim of selective
prosecution because this is the first tine this statute has been

used to charge soneone under these circunstances.

INJURY. (a) Wthout notice. Subject to s. 895.045, the
owner of a dog is liable for the full anmount of damages
caused by the dog injuring or causing injury to a
person, donestic animal or property.

(b) After notice. Subject to s. 895.045, the owner
of a dog is liable for 2 tines the full anpunt of
damages caused by the dog injuring or causing injury to
a person, donestic animal or property if the owner was
notified or knew that the dog previously injured or
caused injury to a person, donestic animal or property.

17
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137 We decline to address this issue. Bodoh did not raise

this issue in his petition for review \Wen this court grants a
petition for review, “the petitioner cannot raise or argue issues
not set forth in the petition unless ordered otherwi se by the
suprene court.” Ws. Stat. 8 (Rule) 809.62(6). This court did
not order Bodoh to address any issues not raised in his petition.
Hi s petition was granted only on the issues he raised which have

been addressed above.

138 “I't is the often-repeated rule in this State that
i ssues not raised or considered in the trial court will not be
considered for the first tinme on appeal.” Wrth v. Ehly, 93

Ws. 2d 433, 443, 287 N.W2d 140 (1980) (citations omtted). An
exception to this rule is usually nade only when the new issue
raised is a question of law, the parties have thoroughly briefed
the issue, and there are no disputed issues of fact regarding the
new i ssue. 1d. at 444.

139 Because Bodoh failed to raise the issue of selective
prosecution in his petition for review, we decline to address
Bodoh’ s argunent that he was subject to selective prosecution in
violation of his constitutional right to equal protection.

By the Court.—JFhe decision of the court of appeals is

af firned.
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